






Massachusetts Superior Court Holds 
Presence of Defendant’s Trademark on 
Product Creates Triable Issue Whether 
Defendant Manufactured Product But Does 
Not Determine Issue as a Matter of Law

In Lou v. Otis Elevator Company, 2007 WL 4099326 
(Mass. Super. 2007), plaintiff was injured after becoming 
entrapped in an escalator in a department store in the 
People’s Republic of China. Plaintiff sued defendant, whose 
trademark appeared on the escalator, for his injuries. 
Plaintiff sought partial summary judgment to establish that 
defendant manufactured or sold the escalator.

The court recited evidence by defendant indicating that 
the actual manufacturer of the escalator was China Tianjin 
Otis Elevator Company, Ltd., an entity that was initially 
organized as a joint venture among Tianjin Elevator, China 
International Trust & Investment Corporation Development 
Co., Ltd. and Otis Far East Holdings Company, and that 
currently is wholly-owned by a Chinese holding company 
that is itself owned by Otis Far East Holdings Company 
(a subsidiary of defendant) and Tianjin Elevator. The 
court also noted that the technology for the escalator was 
provided by defendant pursuant to a Technical Cooperation 
Agreement between defendant and the joint venture.

On this record, the court denied plaintiff’s requested 
summary judgment, reasoning that the presence of  
a trademark on a product may provide evidence for a 
factfinder to determine that the product was manufactured 
by the trademark holder, but does not lead to that 
determination as a matter of law.  

The court thus concluded the presence of defendant’s  
mark on the escalator should be taken to a jury  
for determination whether the mark actually indicated 
defendant’s status as the escalator’s manufacturer.  
The court’s summary judgment denial was followed  
two months later by a plaintiff’s verdict in the amount  
of $3.35 million.
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