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5. Making deductions for a whole day of work
because of illness or disability and the employer
does not have a bona fide plan, policy, or prac-
tice of providing compensation for this reason.

Note that the regulation does permit deductions
from salary both before an employee qualifies under
such a plan and after she has exhausted the allowed
leave under the plan.

6. Making deductions for jury duty or military leave
that exceed the amount an employee received
for such service.

Commissions and Bonuses
The Department of Labor’s regulations expressly
permit the payment of additional compensation to
exempt employees that is over and above the
“predetermined amount constituting all or part of
an employee’s compensation.” Thus payment of
bonuses, commissions, or other types of additional
compensation will not mean an employee is not
being paid on a “salary basis” and will not remove
an employee from exempt status under the FLSA.

Record Keeping and Enforcement
Employers are required to maintain sufficient records
regarding employee wages and hours such that
enforcement authorities can verify compliance with
wage and overtime requirements. This should
include the name, address, Social Security number,
and occupation of each employee, together with the
amount paid each pay period to each employee.
For non-exempt employees, the employer must keep
an accurate record of the hours worked each day
and each week by each employee. An employer
should keep these records on file for at least three
years after the date of the records. Random audits of
records are conducted by the Department of Labor,
the Director of the Massachusetts Department of

Labor and Workforce Development, and the
Massachusetts Attorney General’s Office to evaluate
whether businesses are following these laws.

II. Wage Payment Processes

General
In addition to laws governing how much employees
must be paid, Massachusetts law also governs the
timing of wage payments. Employers must pay
hourly employees either weekly or bi-weekly.
Salaried employees can be paid weekly; biweekly;
semimonthly; or, at an employee’s own option,
monthly. Payment must be made to an employee
within six days of the pay period during which the
wages were earned if the employee is employed for
five or six days in a calendar week, or within seven
days if the employee is employed for seven days in
a calendar week. The rule is different for so-called
casual employees who have worked for a period of
fewer than five days; for them, wages must be paid
within seven days after the termination of such period.

When paying an employee, an employer must
furnish a pay slip, check stub or envelope showing
the name of the employer; the name of the
employee; the day; month and year; the number
of hours worked; the hourly rate; and the amounts
of deductions or increases made for the particular
pay period.

Employees who are fired from work must be paid
all wages owed on the day of discharge.
Employees who quit, retire, or leave employment
for other reasons must be paid in full on their
next regular payday.

Commissions must also be paid when the amount
of such commissions has been definitely determined
and has become due and payable under the
company’s plan.
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Employers generally are not free to withhold from
the final paycheck of a former employee amounts
they believe are owed to them by the employee.
Only where there is a definite amount of money at
issue and there can be no dispute that the money
is owed, can the employer “set off” that amount
from the employee’s final paycheck.

Vacation Policies
Employers who choose to provide paid vacation to
their employees must treat those payments like any
other wages under Massachusetts law. While an
employer is not obliged to provide paid vacation
time to its employees, once it decides to do so, the
law will treat the paid vacation time as if it were
wages, using the same principles discussed above
concerning the time for payment. While an employer
is free to amend its vacation policies at any time,
any amendments may apply prospectively only. The
area where problems most frequently arise is in the
termination context. The law states that accrued
holiday or vacation pay that is owed to an employee
must be paid upon termination of employment.
Withholding vacation or holiday payments is the
equivalent of withholding wages and, as such, is ille-
gal. An employer may not enter into an agreement
with an employee under which the employee forfeits
earned vacation payments, although the Attorney
General has allowed so-called “use it or lose it”
policies, as described below.

An employer may establish the amount of paid vaca-
tion an employee will receive, as well as a specific
time of the year when the employee can take a
vacation, depending on the needs or demands of the
business. Employers may also establish procedures
regarding the scheduling of vacations (e.g., notifica-
tion to the employer of the intent to take a vacation
and for how long). An employer may also cap the
amount of vacation time that an employee may

accrue or earn, by stating prospectively that after
accruing a certain number of days, the employee
will not earn additional time until using some of the
accumulated vacation time. Unless an employee
separates from employment or agrees to receive
monetary compensation in lieu of vacation time, time
earned under any vacation policy need be compen-
sated only with the equivalent time off.

A variation on capping accrued vacation time is the
type of policy known as use-it-or-lose-it. Under such a
policy, an employee must use all of his accrued
vacation time by a certain period of time or lose all
or part of it. In order to institute a “use it or lose it”
policy, the employer must provide adequate prior
notice of the policy to employees and must ensure
that employees have a reasonable opportunity to
use the accumulated vacation time within the time
limits established by the employer.

An employer should unambiguously state how an
employee is going to earn vacation time. This
includes stating when an employee is eligible to
begin earning time and the rate at which it will be
earned (e.g., one day per month). If a policy
merely provides for employees to receive a given
amount of vacation time “per year” or “on their
anniversary dates,” such period is imprecise and
may lead to disputes.

Some employers provide time off to employees in
one general leave category, sometimes called “paid
time off” (PTO), which combines sick leave, personal
leave, vacation leave, and/or other types of leave.
Employers who provide leave time in this manner
should designate the number of hours or days of the
leave that are considered vacation time, which can
be used as proof that not all such leave time is to be
considered “wages” under the law.
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Meal and Rest Breaks
Massachusetts law mandates that employees who
work more than six hours in a day must be given a
break of at least 30 minutes for a meal, which can
be either paid or unpaid. If the time is to be unpaid,
the employee must be completely relieved from duty
for the purposes of eating the meal. Employers can
at their option allow employees to take other breaks
during the workday, and such breaks generally must
be paid.

Liability
Penalties for violating the Massachusetts wage pay-
ment statute can be severe. Employers can be tried
both civilly and criminally. The law allows the
Attorney General to file a complaint against any per-
son for violating the statute. Also, an employee can
institute a civil suit on her own behalf, which can
lead to triple damages for any loss of wages. An
employee who prevails in such a suit would also be
entitled to costs and Attorneys’ fees under the law.

An officer, agent, or employee of a company can be
held liable individually for violating the wage payment
statute. For willful violations of the statute, the first
offense “shall be” punished by a fine of up to
$25,000 or up to one year’s imprisonment or both.
Subsequent willful offenses can cause fines of up to
$50,000 or up to two year’s imprisonment or both.
Even absent willful intent, punishment for a first
offense “shall be” a fine of up to $10,000 or impris-
onment of up to six months or both. A subsequent
offense lacking intent shall cause a fine of not more
than $25,000 or imprisonment of up to one year
or both.

III. Independent Contractors
vs. Employees

Employers cannot avoid wage and hour laws simply
by classifying employees as independent contrac-
tors. The question of whether a person is an
“employee” is determined on a case-by-case basis.
The key issue, generally stated, is the employer’s
right to direct and control the individual’s work. In
some circumstances, people performing work for a
company may in fact be independent contractors,
such as a plumber or electrician brought in for a
specific project. However in many cases, people
who are hired to do work for a company will be con-
sidered employees and will be subject to the laws
covering employment.

Employers must take great care before classifying a
worker as an independent contractor rather than an
employee, as there can be serious consequences
under tax law, employment law, and benefits law if
employees are incorrectly classified. If an individual
is an independent contractor, the employer is not
obligated to withhold income and payroll taxes and
issue a W-2 form. Instead it will issue a Form-1099
reporting any payments made to the IRS. An inde-
pendent contractor is responsible for obtaining his
own insurance coverage. A common mistake
employers make is to assume that if they call a per-
son an independent contractor, the Internal Revenue
Service and state agencies will accept that charac-
terization. In fact, labels are not determinative.

Under Massachusetts law as well, there are serious
consequences to misclassifying employees. It is
illegal to categorize improperly a person as an
independent contractor rather than as an employee
in order to avoid the costs of benefits and employee
payroll taxes. Employees may not be denied work-
ers’ compensation, unemployment insurance, social
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security, and other employee benefits simply by
labeling them as independent contractors.

One major difference between the two categories is
that employers have control not only over what
employees do, but the manner in which it is done.
On the other hand, employers have less control over
the ways in which an independent contractor fulfills
his contract obligations. To determine whether an
individual is an employee or an independent contrac-
tor, the IRS uses a detailed 20-factor test, and many
courts and agencies utilize similar tests to make
such determinations. The more factors met in this
test, the greater the likelihood that the person can
be classified as an independent contractor.
Unfortunately, there is no magic formula that clearly
defines for employers where the line is drawn.

The following are the principal factors to consider
concerning independent contractor status:

1. Degree of Control: Does the employer have
the right to control the method or manner of
the job to be performed (if yes, suggests
employee).

2. Right to Discharge: Can the employer
terminate the worker even if he meets his
obligations (if yes, suggests employee).

3. Right to Delegate Work: Can the worker bring
in whomever she wants to accomplish the con-
tract (if no, suggests employee).

4. Hiring Practices: Does the worker have the
right to hire and fire assistants that he uses in
performing the contract (if no, suggests
employee).

5. Pay Practices: Is the worker paid by the job
as opposed to by the hour, week, or other
calendar interval (if no, suggests employee).

6. Training: Does the employer provide any type
of training other than orientation to the job (if
yes, suggests employee).

7. Skill: Is the worker viewed as a skilled worker
(if no, suggests employee).

8. Duration of Relationship: Is the worker hired
for a specific time period (if no, suggests
employee).

9. Control Over Hours of Work: Is the worker
allowed to set his or her own hours (if no,
suggests employee).

10. Independent Trade: Is the worker free to
work for any number of persons or firms
simultaneously (if no, suggests employee).

11. Furnishing of Tools: Can or must the worker
provide his own tools (if no, suggests
employee).

12. Place of Work: Does the worker perform
her job off the employer’s premises (if no,
suggests employee).

13. Profit and Loss: Does the worker have the
opportunity for profit or loss (if no, suggests
employee).

14. Intent of the Parties: Is the parties’ intent
to create an independent contractor
relationship documented, i.e., by a contract (if
no, suggests employee).

15. Principal in Business: Is the worker a principal
in his or her own business (if no, suggests
employee).

16. Sequence of Work: Can the worker determine
the sequence of the work performed outside
the employer’s control (if no, suggests
employee).
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17. Reports Required: Is the worker required
to submit regular oral or written reports or
to attend organization meetings (if yes,
suggests employee).

18. Same Work as Regular Employees: Does the
employer have the worker perform the same
type of work as its regular employees (if yes,
suggests employee).

19. Integration: Does the employer engage the
worker to do something that is part of the
daily company operations (if yes, suggests
employee).

20. Industry Customs: Does the employer’s
industry have a definite custom of independent
contractor classification (if no, suggests
employee).

In contrast to the above-described IRS test, the
FLSA test is different. It has only six factors:

1. The degree of the alleged employer’s right
to control the manner in which the work is
to be performed (more control suggests
employment).

2. The alleged employee’s opportunity for
profit or loss depending upon his managerial
skill (if none, suggests employment).

3. The alleged employee’s investment in
equipment or materials required for his task
or his employment of helpers (if none,
suggests employment).

4. Whether the service rendered requires a
special skill (if no, suggests employment).

5. The degree of permanence of the working
relationship (more permanence suggests
employment).

6. Whether the service rendered is an integral
part of the alleged employer’s business
(if yes, suggests employment).

In 2004, Massachusetts amended its laws to make
it very difficult to achieve independent contractor
status. Under the law, there is a rebuttable presump-
tion that any person performing services for another
is an employee. This means that workers are
considered employees unless proven otherwise.
The employer can overcome this presumption if the
worker meets the three-prong test set out in the
Massachusetts statute:

1. Such an individual has been and will continue to
be free from control and direction in connection
with the performance of such service under his
contract.

2. Such service is performed outside the usual
course of business.

3. Such individual is customarily engaged in an
independently established trade, occupation,
profession, or business of the same nature as
that involved in the service performed.

The Attorney General will prosecute an employer
who misclassifies an employee as an independent
contractor when the facts clearly show the worker to
be an employee. In addition, as is the case under
the wage payment statute, an officer, agent, or
employee of a company can be held individually
liable for violating the statute that deals with misclas-
sifying employees. For willful violation of the statute,
the first offense “shall be” punished by a fine of up
to $25,000 or up to one year’s imprisonment or
both. Subsequent willful offenses can cause fines of
up to $50,000 or up to two year’s imprisonment
or both. Even absent willful intent, punishment for a
first offense “shall be” a fine of up to $10,000 or
imprisonment of up to six months or both. A subse-
quent offense lacking intent shall cause a fine of
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not more than $25,000 or imprisonment of up to
one year or both.

In recent years, both federal and state agencies
have become increasingly aggressive in scrutinizing
distinctions between employees and independent
contractors. Failure to comply with the
Massachusetts law is a criminal misdemeanor,
with possible fines up to $1,000 and potential
imprisonment for up to two months. Employers are
subject to additional liability if a wrongly categorized
person, lacking workers’ compensation or company
medical insurance, is injured on the job.

IV. Temporary Agencies
and the “Joint Employer”
Doctrine

The “joint employer” doctrine arises when the gov-
ernment attempts to enforce the wage laws against
both a temporary help agency and its client. The
Department of Labor’s Wage-Hour Division has
issued regulations regarding joint employment
relationships under the FLSA, which provide that a
joint employment relationship may exist where
(1) there is an arrangement between the employers
to share the employee’s services; (2) one employer
is acting in the interest of another employer in
relation to the employee; or (3) the employers are
not completely disassociated with respect to the
employment of a particular employee and may be
deemed to share control of the employee. The
Wage-Hour Division has issued opinion letters
concluding that in certain circumstances “employ-
ees of a temporary help agency working on
assignment in various business establishments
are joint employees of both the agency and the
business establishment in which they are
employed.” If a joint employment relationship is
found, both employers can be held jointly and sever-

ally liable for compliance with the wage and hour
laws. Of course, an assumption implicit in such a
finding is that the worker is in fact an employee,
rather than an independent contractor, with respect
to both employers.

V. Equal Pay Act

The federal Equal Pay Act prohibits employers from
discriminating against employees on the basis of
sex, in particular by paying employees of one sex at
a wage rate less than that paid to employees of the
opposite sex in the same establishment for equal
work. This is measured by whether the jobs being
compared require equal skill, equal effort, and equal
responsibility and are performed under similar work-
ing conditions. Employers can justify differential
wages where the differences are based on a merit
system, a system that measures earnings by quanti-
ty or quality of production, a seniority system, or any
factor other than sex. Differences in education, train-
ing, and experience can also be considered. To be
valid, however, these distinctions must be rationally
and systemically applied on an equal basis to mem-
bers of both sexes. Note that to prove an Equal Pay
Act claim, the work being compared need not be
identical and the employee does not have to prove
discriminatory intent. Even a small difference in pay
could support a violation. Likewise, an employer can
violate the law when filling a vacancy temporarily if
the temporary replacement is not paid the salary of
the filled position. If an employer is found in violation
of the law, it cannot lower the pay rate of the more
highly paid employees to come into compliance.
Rather, the employer must increase the pay of the
lower-paid employees. An employer found in violation
of the Act may be required to pay back wages for
two years, or three years for a willful violation, plus
the reasonable attorneys’ fees of the plaintiff.
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Massachusetts also has an equal pay law that
includes similar provisions.

VI. Class Actions and
Collective Actions

With increasing frequency, wage and hour claims are
being brought as class actions or collective actions.
In a class or collective action, a small group of lead
plaintiffs (denominated as “class representatives”)
bring an action on behalf of themselves and others
“similarly situated.” The putative class is sometimes
as broad as all those who worked in a particular
position or set of positions in all of the employer’s
locations throughout the Commonwealth or through-
out the United States. The class representatives
typically claim that the employer engaged in a viola-
tion of wage and hour laws that affected a group of
employees. Because plaintiffs’ lawyers and lead
plaintiffs have significant financial incentives to bring
wage and hour class actions, most class actions are
brought privately. However, class actions alleging
violations of federal and state laws can also be
brought by the United States Department of Labor
or by the Massachusetts Attorney General.

Recent wage and hour class actions tend to focus
on two major issues: (1) alleged violations of the
federal and state laws concerning the classification
of employees (i.e., exempt vs. nonexempt) and
(2) allegations that employees have been required
to work “off the clock” without pay and/or have
missed rest breaks and meal periods. The first line
of cases typically challenges the classification
of exempt executives, exempt administrators, and
exempt professionals. The damages sought are
generally the unpaid overtime hours worked by such
employees. The second line of cases (sometimes
brought along with the misclassification cases)
typically attacks an employer’s practices with regard

to paying employees for all time worked and/or
allowing employees to take breaks allegedly
promised to them by a company handbook or by
a company representative. These cases seek back
pay for the allegedly worked, but unpaid, time.

The stakes in a class action are much larger than in
an individual action, and the cases often become
extended and resource-draining litigations. Although
the damages are the same as for individual actions,
because of the collective nature of the claims the
potential damage awards are much higher. In addi-
tion, attorneys’ fees awards can be large in class
actions. Thus, payroll and personnel practices that
appear to be insignificant may be cobbled together
to produce a serious class action claim.
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